Unfair, Deceptive, Abusive Acts and Practices (UDAPP)

This policy manual covers Section 1031 of the Dodd-Frank Act, Unfair, Deceptive, Abusive
Acts and Practices (UDAAP). UDAAP is implemented by the Dodd-Frank Act, which invested
rulemaking authority and responsibility to the Consumer Financial Protection Bureau (CFPB).
UDAAP makes it unlawful for an institution to provide consumer financial products or services

to engage in any unfair, deceptive or abusive act or practice.

The CFPB is responsible for conducting periodic investigations, responding to consumer
complaints and conducting data analysis. Under Dodd-Frank, the CFPB is permitted to take
any authorized action to “prevent a covered person or service provider from committing or
engaging in an unfair, deceptive, or abusive act or practice under federal law in connection

with any transaction with a consumer for a consumer financial product or service.”

Content in this section reflects U.S. Code 5531, Prohibiting unfair, deceptive, or abusive acts
or practices; §5538, Mortgage loans; rulemaking procedures; enforcement; and best practices

for internal policy. Listed are key topics included.
§ 5531  Prohibiting unfair, deceptive, or abusive acts or practice

§ 5538 Mortgage loans; rulemaking procedures; enforcement

UDAAP Best Practices:

* Unfair Acts

®  Substantial Injury

* Reasonably Avoidable Injury
¢ Consumer Benefit Analysis

* Examples of Unfair Acts

* Deceptive Acts

* Misleading the Consumer

e Consumer Interpretation

* Materialness of the Misinterpretation
* Examples of Deceptive Acts
* Abusive Acts

* UDAAP Examples

¢ Effect of Consumer Complaints
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§5531. Prohibiting unfair, deceptive, or abusive acts or practices

Title 12, Banks and Banking, Chapter 53, Wall Street Reform And Consumer Protection,
Subchapter 5, Bureau Of Consumer Financial Protection (Bureau), Part C, Specific Bureau
Authorities.

(@) In general

The Bureau may take any action authorized under part E to prevent a covered person or
service provider from committing or engaging in an unfair, deceptive, or abusive act or
practice under Federal law in connection with any transaction with a consumer for a
consumer financial product or service, or the offering of a consumer financial product or

service.

(b) Rulemaking

The Bureau may prescribe rules applicable to a covered person or service provider
identifying as unlawful unfair, deceptive, or abusive acts or practices in connection with any
transaction with a consumer for a consumer financial product or service, or the offering of
a consumer financial product or service. Rules under this section may include requirements

for the purpose of preventing such acts or practices.

() Unfairness

(1) In general

The Bureau shall have no authority under this section to declare an act or practice in
connection with a transaction with a consumer for a consumer financial product or
service, or the offering of a consumer financial product or service, to be unlawful on the
grounds that such act or practice is unfair, unless the Bureau has a reasonable basis to
conclude that—

A. the act or practice causes or is likely to cause substantial injury to consumers
which is not reasonably avoidable by consumers; and

B. such substantial injury is not outweighed by countervailing benefits to
consumers or to competition.

(2) Consideration of public policies

In determining whether an act or practice is unfair, the Bureau may consider established
public policies as evidence to be considered with all other evidence. Such public policy
considerations may not serve as a primary basis for such determination.
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(d) Abusive

The Bureau shall have no authority under this section to declare an act or practice abusive in
connection with the provision of a consumer financial product or service, unless the act or

practice—

(1) materially interferes with the ability of a consumer to understand a term or condition of

a consumer financial product or service; or
(2) takes unreasonable advantage of—

A. a lack of understanding on the part of the consumer of the material risks, costs, or
conditions of the product or service;

B. the inability of the consumer to protect the interests of the consumer in selecting
or using a consumer financial product or service; or

C. thereasonable reliance by the consumer on a covered person to act in the interests
of the consumer.

(e) Consultation

In prescribing rules under this section, the Bureau shall consult with the Federal banking
agencies, or other Federal agencies, as appropriate, concerning the consistency of the
proposed rule with prudential, market, or systemic objectives administered by such agencies.

() Consideration of seasonal income

The rules of the Bureau under this section shall provide, with respect to an extension of credit
secured by residential real estate or a dwelling, if documented income of the borrower,
including income from a small business, is a repayment source for an extension of credit
secured by residential real estate or a dwelling, the creditor may consider the seasonality and

irregularity of such income in the underwriting of and scheduling of payments for such credit.
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§5538. Mortgage loans; rulemaking procedures; enforcement

(a)
(M

(b)

The Bureau of Consumer Financial Protection shall have authority to prescribe rules
with respect to mortgage loans in accordance with section 553 of title 5. Such
rulemaking shall relate to unfair or deceptive acts or practices regarding mortgage
loans, which may include unfair or deceptive acts or practices involving loan
modification and foreclosure rescue services. Any violation of a rule prescribed under
this paragraph shall be treated as a violation of a rule prohibiting unfair, deceptive, or
abusive acts or practices under the Consumer Financial Protection Act of 2010 and a
violation of a rule under section 18 of the Federal Trade Commission Act (15 U.S.C.

57a) regarding unfair or deceptive acts or practices.

The Bureau of Consumer Financial Protection shall enforce the rules issued under
paragraph (1) in the same manner, by the same means, and with the same jurisdiction,
powers, and duties, as though all applicable terms and provisions of the Consumer
Financial Protection Act of 2010 were incorporated into and made part of this

subsection.

Subject to subtitle B of the Consumer Financial Protection Act of 2010, the Federal
Trade Commission shall enforce the rules issued under paragraph (1), in the same
manner, by the same means, and with the same jurisdiction, as though all applicable
terms and provisions of the Federal Trade Commission Act were incorporated into and

made part of this section.

Except as provided in paragraph (6), in any case in which the attorney general of a
State has reason to believe that an interest of the residents of the State has been or is
threatened or adversely affected by the engagement of any person subject to a rule
prescribed under subsection (a) in practices that violate such rule, the State, as parens
patriae, may bring a civil action on behalf of its residents in an appropriate district court
of the United States or other court of competent jurisdiction—

A. to enjoin that practice;
B. to enforce compliance with the rule;

C. to obtain damages, restitution, or other compensation on behalf of the residents
of the State; or
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D. to obtain penalties and relief provided under the Consumer Financial Protection
Act of 2010, the Federal Trade Commission Act, and such other relief as the
court deems appropriate.

The State shall serve written notice to the Bureau of Consumer Financial Protection or
the Commission, as appropriate * of any civil action under paragraph (1) at least 60
days prior to initiating such civil action. The notice shall include a copy of the complaint
to be filed to initiate such civil action, except that if it is not feasible for the State to
provide such prior notice, the State shall provide notice immediately upon instituting

such civil action.

Upon receiving the notice required by paragraph (2), and subject to subtitle B of the
Consumer Financial Protection Act of 2010, the Bureau of Consumer Financial
Protection or the Commission, as appropriate may intervene in such civil action and

upon intervening—
A. be heard on all matters arising in such civil action;
B. remove the action to the appropriate United States district court; and

C. file petitions for appeal of a decision in such civil action.

Nothing in this subsection shall prevent the attorney general of a State from exercising
the powers conferred on the attorney general by the laws of such State to conduct
investigations or to administer oaths or affirmations or to compel the attendance of
witnesses or the production of documentary and other evidence. Nothing in this
section shall prohibit the attorney general of a State, or other authorized State officer,
from proceeding in State or Federal court on the basis of an alleged violation of any

civil or criminal statute of that State.

In a civil action brought under paragraph (1)—

A. the venue shall be a judicial district in which the defendant is found, is an
inhabitant, or transacts business or wherever venue is proper under section 1391
of title 28; and

B. process may be served without regard to the territorial limits of the district or of
the State in which the civil action is instituted.
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Whenever a civil action or an administrative action has been instituted by or on behalf
of the Bureau of Consumer Financial Protection or the Commission for violation of any
provision of law or rule described in paragraph (1), no State may, during the pendency
of such action instituted by or on behalf of the Bureau of Consumer Financial Protection
or the Commission, institute a civil action under that paragraph against any defendant
named in the complaint in such action for violation of any law or rule as alleged in such
complaint.

If the attorney general of a State prevails in any civil action under paragraph (1), the

State can recover reasonable costs and attorney fees from the lender or related party.

Note: Amendments relate to loan modifications and foreclosure rescue services.
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UDAAP Best Practices

Unfair Acts

The institution shall centrally focus on consumer injury when determining the unfairness of a
particular act or practice. Consumer injury may be considered substantial where it imposes a
small harm on a large number of consumers or raises a significant risk of concrete harm. The

Dodd-Frank Act defines an unfair act as one which:
e Causes or is likely to cause substantial injury to consumers;
e The injury is not reasonably avoidable by the consumers;

e The injury is not outweighed by countervailing benefits to consumers or to
competition.

Substantial Injury

The institution shall consider the following elements to determine substantial injury:

e Monetary harm, including costs and fees;

e Significant risk to the consumer—an actual risk is not required if a significant risk of
concrete harm can be shown;

e Emotional or subjective harms to the consumer.

The institution shall have a process in place which acknowledges that substantial injury to
consumers can be proven by several different elements, and that it typically takes the form of
monetary harm. Such harm may include fees or costs paid by consumers due. Substantial injury
can be proven by an act or practice that causes a small amount of harm to a large number of
people. The consumer is not required to prove an actual injury, but speculative harms are not
considered sufficient. In certain cases, unreasonable debt collection or harassment which

results in emotional injury may amount to a substantial injury.

Reasonably Avoidable Injury

The institution shall ensure that consumers have access to information which allows them to
compare available alternatives and avoid inadequate or unsatisfactory products. The existence
of consumer opportunity to make a better choice will weigh heavily in favor of the institution
during this analysis, because it indicates reasonable avoidance by the consumer is possible.
An injury is not reasonably avoidable when an act or practice interferes with the consumer’s

ability to make a decision or take action to avoid injury.
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The following factors should be considered when determining if an act makes reasonable

avoidance by the consumer unlikely:
e The existence of modified pricing after transaction;

e Whether the injuries are caused by transactions that occur without a consumer'’s

knowledge or consent;

e Whether the injuries can only be avoided by spending large amounts of money or

other significant resources.

Consumer Benefit Analysis

The institution shall analyze the benefits to consumers or competition by determining if the
practice as a whole is it is “injurious in its net effects.” If so, any incidental benefits shall be
considered outweighed. Consumer injury can be outweighed by offsetting consumer or
competitive benefits which may include lowering prices and widening product availability. In

its analysis the institution shall consider:
e Lower costs and higher degree of availability will be considered;

e Public policy (statutes, regulations, judicial decisions) will not service as the primary

determination for unfairness but will be considered.

Examples of Unfair Acts
The following examples have been identified as unfair acts by the CFPB:

1. Refusing to release a lien after the consumer makes the final payment on a mortgage.
In this case, the FTC found that consumers had no way of avoiding this injury, because
they could not possibly know in advance of obtaining the loan that the mortgage

servicer would not release the lien.

2. Dishonoring credit card convenience checks without notice. Here, the FDIC found that
the returned check fees produced a substantial injury by causing a negative impact on
consumer’s credit history. The consumers had no way to avoid this injury as they had
no notice the checks were being dishonored and relied on existing credit limits and

expiration dates.

3. Processing payments for companies engaged in fraudulent activities. The OCC
enforcement action involved a failure to establish appropriate policies and procedures
to prevent, detect, or remedy the depositing of checks not authorized by consumers.
The resulting loss of money could not have been avoided by the consumers, because

they did not consent to the transactions.
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Deceptive Acts

The institution shall comply with the requirements of the Dodd-Frank Act which prohibits
conduct that constitutes a deceptive act or practice. A representation, omission, act or

practice is deceptive when it:
e Misleads or is likely to mislead the consumer;
e Consumer's interpretation is reasonable under the circumstances;

e Misleading representation, omission, act or practice is material.

Misleading to the Consumer

When determining if an act misleads or is likely to mislead the consumer the institution shall
consider the totality of the circumstances. This standard does not require the consumer to
have already been misled by the act or practice as long as it is likely to mislead consumers.

The institution shall consider the following factors:

e The overall context of the situation. Deceptive acts or practices can take the form of a
representation or an omission;

e The overall net impression of the statement, act, or omission. Factors to consider
include insufficient corrections and fine print.

In certain cases, a disclosure or other qualifying statement may prevent consumers from being
misled by a representation or omission that would be deceptive. The following factors will be

used to consider the adequacy of the qualifying statement:

e The prominence of the disclosure and the likelihood a consumer would notice;
e If the information is presented in a clear and easy to understand format;

e The proximity of the placement information to the claim(s) it qualifies.
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The Federal Trade Commission established a “4 P’s” test to determine if a representation,
omission, act or practice by an institution is likely to mislead.

1. Is the statement prominent enough for the consumer to notice?

2. s the information presented in an easy-to-understand format that does not contradict
other information in the package and at a time when the consumer’s attention is not
distracted elsewhere?

3. Is the placement of the information in a location where consumers can be expected
to look or hear?

4. Is the information in close proximity to the claim it qualifies?

Consumer Interpretation

The institution shall consider the reasonableness of the consumer’s interpretation using the
perspective of a reasonable member of the target audience. When a representation or
marketing practice targets a specific audience, such as older Americans, young people, or
financially distressed consumers, the communication must be reviewed from the point of view
of a reasonable member of that group. A statement or information can be misleading even if
not all consumers in the targeted group would be misled as long as a significant minority

would be misled.

Materialness of the Misrepresentation

Material information is defined as information that is likely to affect a consumer’s choice of, or
conduct regarding, the product or service. Information that is likely to be important to
consumers is considered material. The CFPB has identified certain categories of information
as being deemed material due to their nature as a “central characteristics.” These categories
include costs, benefits, and restrictions on the use or availability of the product. If a
representation or claim is not presumed to be material, it could still be deemed material if

there is evidence that it is likely to be considered important by consumers.
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Examples of Deceptive Acts

The following examples have been provided by the CFPB to illustrate situations deemed by

other regulators to be deceptive:

¢ Inadequate disclosure of material lease terms in television advertising. The FTC found
that a television advertisement which offered vehicle leases for “$0 down” with a blur

of unreadable fine print that disclosed settlement costs up to $1,000 was deceptive.

e Misrepresentation about loan terms. The FTC found that mortgage broker
advertisements which reflected fixed interest rates, where the broker actually offered

adjustable rates with negative amortization, were deceptive.

Abusive Acts

The institution shall comply with the Dodd-Frank Act which also prohibits conduct that is

considered an abusive act or practice. An act or practice is abusive when:

e |t materially interferes with the ability of the consumer to understand a term or

condition of the consumer financial product or service; or
e It takes unreasonable advantage of the consumers:

o Lack of understanding on the part of the consumer of the material risks, costs, or
conditions of the product;

o Inability to protect his/her interests in selecting or using a consumer financial
product; or

o Reasonable reliance by the consumer on a CFPB regulated person to act in the
consumer’s interest.

The abusiveness standard requires that the act or practice meet at least one of following

standards:
e It "materially interferes” with the consumer’s ability to understand the product; or
e It "takes unreasonable advantage of” the consumer’s position.

This standard will require more clear evidence than the “reasonable basis to conclude”
standard that applies to unfair acts. Abusive acts or practices may also be unfair or
deceptive, but each prohibition is separate and distinct as they are governed by

separate legal standards.
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UDAAP Examples

Practices which may be considered UDAAPs are listed below:

Collecting or assessing a debt and/or additional amounts in connection with a debt
not expressly authorized by the agreement or permitted by law.

Failing to post payments timely or properly or to credit a consumer’s account with
payments that the consumer submitted on time and then charging late fees to that
consumer.

Taking possession of property without the legal right to do so.

Revealing the consumer's debt, without consumer consent, to the consumer’s
employer or co-workers.

Falsely representing the character, amount, or legal status of the debt.

Misrepresenting that a communication is from a government source or that the source
of the communication is affiliated with the government.

Misrepresenting whether information about a payment or non-payment would be
furnished to a credit reporting agency.

Misrepresenting to consumers that their debts would be waived or forgiven if they
accepted a settlement offer, when the company does not, in fact, forgive or waive the

debt.

Threatening any action that is not intended or the covered person or service provider
does not have the authorization to pursue, including false threats of lawsuits, arrest,
prosecution, or imprisonment for non-payment of a debt.

Effect of Consumer Complaints

Consumer complaints are factored into an institution’s compliance to UDAAP and may

indicate weaknesses in internal controls or monitoring systems. Although not every compliant

indicates a violation of law, repeated complaints regarding the same product or service are a

concern, particularly if complaint allege misleading statements, false statements, or missing

disclosure information.
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